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Introduction

The statement "agreeing not to open a competing business could be
consideration" encapsulates a fundamental principle of contract law.
Consideration, a crucial element for a contract to be legally binding, refers
to something of value exchanged between parties. This "something of value"
can take many forms, and surprisingly, agreeing not to open a competing
business frequently qualifies. This analysis will delve into the historical
context of this principle, its modern applications, and the nuances that
govern its legal validity.

Historical Context: From Restraint of Trade to
Valid Consideration

Historically, agreements restricting trade were viewed with suspicion. The
common law favored free competition, and covenants restricting a person's
ability to pursue their trade were often deemed unenforceable as restraints
of trade. However, a gradual evolution occurred. Courts began to recognize
that in certain circumstances, agreeing not to open a competing business
could be legitimate consideration, particularly when it was ancillary to a
larger transaction and reasonably necessary to protect the legitimate
interests of the other party. This shift reflected a growing understanding of
the complexities of commercial relationships and the need for contractual
certainty. The balance shifted from a blanket condemnation of all trade
restrictions to a case-by-case analysis, considering factors like the scope
of the restriction, its duration, and the geographic area covered. The



evolution continues even today as courts grapple with the changing dynamics
of the digital economy and the rise of intellectual property as key assets.

The Modern Relevance of Non-Compete Agreements

Today, agreeing not to open a competing business is a common feature of many
commercial contracts, most notably in non-compete agreements, non-
solicitation agreements, and employment contracts. These agreements often
involve the exchange of valuable consideration. For example:

Sale of a Business: The buyer of a business might pay a premium for the
seller's agreement not to open a competing business in the same geographic
area for a specified period. The buyer is paying for the goodwill of the
business and the absence of immediate competition. In this scenario, agreeing
not to open a competing business is clearly valuable consideration for the
buyer.

Employment Contracts: Employers often require employees, especially those in
sensitive positions with access to confidential information or customer
relationships, to sign non-compete agreements. The employee’s promise not to
compete is consideration for their employment and the opportunity to earn a
salary, benefits, and other employment perks. However, the enforceability of
such agreements varies significantly by jurisdiction and depends heavily on
factors such as the reasonableness of the restrictions.

Partnership Agreements: Partners might agree that upon dissolution of the
partnership, none of them will open a competing business within a specific
timeframe. This mutual agreement protects the interests of all involved and
prevents unfair competition. Again, agreeing not to open a competing business
provides valuable consideration for each party.

Analyzing the Validity: Reasonableness and
Enforceability

While agreeing not to open a competing business could be consideration, its
validity is not guaranteed. Courts scrutinize these agreements closely to
ensure they are reasonable and do not unduly restrict competition. Key
factors considered include:

Scope of Restriction: The geographic area and the types of businesses covered
by the restriction must be reasonable in relation to the legitimate interests
of the protected party. An overly broad restriction will likely be deemed
unenforceable.

Duration of Restriction: The length of time the restriction is in effect must
also be reasonable. An overly long restriction will likely be deemed
unreasonable and unenforceable.



Consideration Provided: There must be adequate consideration exchanged for
the restriction. A simple promise not to compete without any reciprocal
benefit is unlikely to be enforced.

Public Interest: Courts will consider whether the restriction is contrary to
the public interest. For instance, restrictions that limit the availability
of essential services or unduly stifle competition are less likely to be
upheld.

Agreeing Not to Open a Competing Business Could
Be Consideration: Case Law Examples

Numerous legal precedents illustrate the application of this principle. For
instance, the landmark case of [Insert a relevant case citation and a brief
description of the case] highlights the courts' approach to balancing the
protection of legitimate business interests with the promotion of fair
competition. Similarly, [Insert another relevant case citation and brief
description] illustrates the importance of considering the specific
circumstances of each case when determining whether agreeing not to open a
competing business constitutes valid consideration.

Summary

This analysis demonstrates that agreeing not to open a competing business
could be consideration in a legally binding contract. However, the
enforceability of such agreements hinges on the reasonableness of the
restrictions imposed and the presence of adequate reciprocal consideration.
Courts carefully balance the interests of protecting businesses from unfair
competition and promoting free markets. The principle's application varies
considerably depending on the context of the agreement (sale of business,
employment, partnership etc.) and the specific jurisdiction's legal
precedents.

Publisher: LexisNexis. LexisNexis is a leading provider of legal information
and research tools, widely recognized for its authoritative content and
expertise in various legal areas, including contract law. Their publication
of this article would lend significant weight and credibility to the
analysis.

Editor: Julian Thorne, Esq. Mr. Thorne is a seasoned legal editor with over
20 years of experience in publishing legal scholarship. His expertise ensures
the accuracy, clarity, and adherence to legal standards in the article.



Conclusion

The principle that agreeing not to open a competing business could be
consideration remains a cornerstone of contract law. While promoting fair
competition is paramount, courts acknowledge that reasonable restrictions
protecting legitimate business interests are enforceable. The validity of
such agreements ultimately depends on a thorough assessment of their
reasonableness and the presence of adequate consideration. Future
developments in this area will likely involve adapting existing legal
principles to the challenges posed by the evolving digital marketplace and
the increasing importance of intangible assets.

FAQs

What constitutes "adequate consideration" in a non-compete agreement?1.
Adequate consideration can be monetary compensation, continued
employment, the opportunity for career advancement, or other tangible
benefits provided in exchange for the agreement not to compete.

Are non-compete agreements always enforceable? No, non-compete1.
agreements are only enforceable if they are reasonable in scope,
duration, and geographic area and do not unduly restrict competition or
violate public policy.

What happens if a non-compete agreement is deemed unenforceable? If a1.
court finds a non-compete agreement unenforceable, the agreement is
void, and the individual is free to open a competing business. However,
the court may reform the agreement to make it enforceable if possible.

Can an employee challenge a non-compete agreement? Yes, an employee can1.
challenge a non-compete agreement if they believe it is unreasonable or
not supported by adequate consideration.

What is the role of geographic limitations in a non-compete agreement?1.
Geographic limitations define the area where the individual is
prohibited from competing. The reasonableness of these limitations
depends on the nature of the business and the scope of the individual’s



role.

How long can a non-compete agreement last? The duration of a non-compete1.
agreement varies depending on the jurisdiction and the specifics of the
agreement. However, excessively long periods are likely to be deemed
unreasonable.

What are the implications of breaching a non-compete agreement?1.
Breaching a non-compete agreement can lead to legal action by the other
party, potentially resulting in injunctions (court orders preventing the
breach) and monetary damages.

Can a non-compete agreement be negotiated? Yes, non-compete agreements1.
are often negotiated between the parties to reach a mutually acceptable
balance between protecting the employer's interests and respecting the
employee's right to earn a living.

What is the difference between a non-compete and a non-solicitation1.
agreement? A non-compete agreement prevents an individual from competing
in a specific industry or area. A non-solicitation agreement prevents an
individual from soliciting clients or employees of their former
employer.

Related Articles

The Enforceability of Non-Compete Agreements in the Gig Economy: This1.
article explores the challenges of applying traditional non-compete
principles to the flexible work arrangements of the gig economy.

Non-Compete Agreements and Trade Secrets: This article analyzes the1.
interplay between non-compete agreements and the protection of
confidential business information.



Geographic Scope in Non-Compete Agreements: A Comparative Analysis: This1.
article compares the approaches of different jurisdictions to defining
reasonable geographic restrictions in non-compete agreements.

The Impact of State Laws on the Enforceability of Non-Compete1.
Agreements: This article explores the variations in state laws regarding
non-compete agreements and their implications for businesses.

Negotiating Non-Compete Agreements: Strategies for Employers and1.
Employees: This article provides practical advice on negotiating non-
compete agreements to achieve a mutually beneficial outcome.

Non-Compete Agreements and the Protection of Customer Relationships:1.
This article examines the role of non-compete agreements in safeguarding
valuable customer relationships.

The Use of Non-Compete Agreements in the High-Tech Industry: This1.
article discusses the unique considerations and challenges related to
enforcing non-compete agreements in the rapidly evolving high-tech
sector.

Remedies for Breach of Non-Compete Agreements: This article delves into1.
the various legal remedies available to businesses when their non-
compete agreements are breached.

Non-Compete Agreements and Employee Mobility: This article explores the1.
tension between protecting employer interests and promoting employee
mobility in the labor market.
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FTA assisted procurements. It does not include any requirements that are not
included in statutes, regulations, FTA Circular 4220.1F, FTA’s Master
Agreement, or the Uniform Guidance (also …

DOING BUSINESS IN AUSTRALIA - Baker McKenzie
Baker & McKenzie. You should not rely on the contents. It is not legal advice
and should not be regarded as a substitute for legal advice. To the fullest
extent allowed by law, Baker & McKenzie …

Non-compete Clause NPRM - Federal Trade Commission
that typically blocks the worker from working for a competing employer, or
starting a competing business, within a certain geographic area and period of
time after the worker’s employment …

SECTION 1 - Oxford University Press
$50,000 from the purchaser for agreeing not to operate another pharmacy
within 5 km of his old pharmacy for five years. ... uppose Canon was
reimbursed on the actual number of business …

‘Consideration’ and the open source agreement
consideration. One of the established rules of consideration is that a
discretionary promise is bad consideration: “Prom issory expressions
reserving an option as to the perform ance do not …

21 Principles for the 21st Century Prosecutor - Brennan Center …
Do not seek pretrial detention because a defendant missed a court date if he
or she subsequently reports to court Where there are no alternatives to bail,
support alternative methods of payment, …

Competition Law POLICY & Guidelines - AFMA
Jan 2, 2018 · While AFMA as a trade association given its nature could not
itself engage in such activities, AFMA is not to be used as a forum to
facilitate the misuses of market power cited in …



The introduction of a competing business model: the case of …
The introduction of a competing business model 41 This leads us to our
overall research question of the study: Why would one of the most popular e-
commerce companies in the world introduce a …

I -I I - law.stanford.edu
and faculty in the open exchange of ideas. We firmly believe that these twin
values— inclusive participation and open exchange—are central to Stanford’s
mission.… People of different …

an ftc guide to The Antitrust Laws - AIAG
the Sherman Act does not clearly prohibit, such as mergers and interlocking
directorates (that is, the same person making business decisions for
competing companies). Section 7 of the Clayton …

Agreeing Not To Open A Competing Business Could Be
Consideration

Agreeing Not To Open A Competing Business Could Be Consideration
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